TEOPIA TA ICTOPIA
JAEPX KABHOI'O YIIPABJ/IIHHA

YOK 342.511:[342.5+342.9)(477)

Oleksii Hrishyn
PhD student of Law and Legislative Process Department of the
ORIPA NAPA under the President of Ukraine

THE PRESIDENT'S HISTORICAL ROLE AND PLACE IN THE SYSTEM
OF PUBLIC AUTHORITIES OF CONTEMPORARY UKRAINE

The article deals with the history of the formation of the Presidency institute and its transformation in modern Ukraine.
The Presidency institute is considered as one of the highest bodies of state power, which must consolidate the efforts of all
public authorities in order to achieve the development of the state. Attention is drawn to the fact that the effectiveness of
the functioning of the Presidency institute depends not only on the scope of powers, but also on the historical development
of a society, which is particularly relevant at the present stage of the reconstruction of a democratic country. The relation
between the concept «president> and <head of state» is considered.
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Onexcin I'piviun
acnipanm xageopu npasa i 3aKOHOMEOPUO20 NPOYECY
OPIIY HAAY npu llpesudenmosi Yrpainu

ICTOPUYHA POJIb I MICIE IPE3UJIEHTA
B CUCTEMI OPTAHIB JIEP)KABHOI BJIAJIU CYUYACHOI YKPATHA

Hocmanosxa npobremu. Posensidaiouu incmumym npe3udencmea, 0COOAUBO 8 YMOBAX OeUeHMpanizayii, SUHUKAIOMb
numannst wooo 06csi2y NOBHOBANCEHD, B3AEMOOI MINC GAAOHUMU THCMUMYISMU Ma Mexanismie ix peanizayii. /lepicasny
enady neobxiono 6ydysamu euxodsuu 3 peanizayii npunyuny, nepedbauenozo cmammeio 6 Koncmumyuii Yxpainu, sxa
peznamenmye, wo oeprcasna erada ¢ Ykpaini 30iicnioemocs na sacadax it nodiny na 3axonooasuy, 6UKOHAguY ma cyooey.
Opeanu 3axon00asuoi, sukoHasuoi ma cydosoi 6aadu 30ICHIOIOMb C60T NOBHOBANCEHHSL I 6CMAHOBIEHUX Uicto Koncmumyuieo
mexcax i i0nosiono do saxonie Yipainu [9].

Ax caywno 3asnavae Bipa Iononenxo: «Yeniwnicmo ynxyionyeanis subpanoi gpopmu npasiinms sarexcums 6io 6azamvox
YUHHUKIG, 30KpeMa iCmopil Cmanoeienis 0epucasHocmi, ypaxyeanus mpaduyiil, menmaiimemy mowo. Adexeammicmo
hopmu npasainms cycniivnum nompedam 3yMoeuoe WUOKICMb GUPTUEHHS HAZAILHUX NOJTMUYHUX NPOOLeM, eheKmueHicmy
BNPOBANNCYBANUX PEePOPM i 6 YLIOMY — Piéeny demoKkpamusayii noximuunozo jcummsi> [5].

Came pemenvhe eusuenns icmopii eunuxnenns (Qopmyeanns) iHcmumymy npesuodencmsa Hadacmv HAM MONCIUGICTY
CnPoZHO3YEaAMU 11020 NOOAILUUTE POICUMOK.

Amnaniz ocmannix 0ocnioxncenv i ny6nixauiii. /locrioncennsm icmopii cmanosienns incmumymy eiaeu Oepxcasu 6 Ykpaini
saumanucs B. Bapaes, I. Kpusuux, M. Kapmasina, H. Kononenxo [2; 7; 8 ]. Cycninvio-norimuuni nepeoymosu 3anposaoicenis
incmumymy Ipesudenma na nowamxy 1990—x pp. posxkpue y ceoiii cmammi I. Ipoyux [11]. I. /I. Xyminaes, ananizyrouu
NOHAMMS <COUIANDHUT THCIMUMYM >, 3A3HAUAE, WO THCIMUMYM NPE3UCHMCMEA € NPEOMEMOM AHANI3Y PISHUX 2a.1Y3ell HaYK,
SAKIL BUKOPUCTOBYIOMb PI3HI MEMOOU, Uepe3 U0 NUMAHHSL 3MICMY 0Ar020 NOHAMMSL 3ATUUAOMbcst Quckyciinumu [13 ]. Tnwui
asmopu, s30kpema M. Yoban [14], posensoaiomy cymo incmumymy npesuoenmemea sK Cucmemy HopM, wo CRPAMOBaHT Ha
pezynosaniis npoyecy eubopie npesudenma, tozo NOBHOBANCEHb i PYHKUIOHAILHUX 0006 A3KI6 1 6CT iU ACNEKMU UKOHAHHS
HUM BLAONUX NOBHOBANCEND.

Posensidarouu incmumym npesudenma 6 KOHMeKCmi NOHAmms 21agu 0epicasu Cid 3a3HAUUmu, wo HCmumym 2iasu
deparcasu QocuioNcysascs 8 NPausax 3Haunoi Kitvkocmi npedcmasnuxie opuduunozo npodino. Ceped nux ciid udiiumu
gidomux yxpaincokux euenux: B. Asep’smosa, @. Bypuaxa, M. Kosio6py, A. Konodis, B. Mewvnuuenxa, H. Huoxcnux, H.
ITnaxommiox, B. Iozopinka, FO. Toduxy, O. @puypkozo, B. Illanosara, FO. Ilemuyuenxa, B. Sdsopcvrozo ma inwux. Ak
3a3HAYANU Y CBOIX NPAUSX Ul HAYKOBUI, CYMHICMb 21a6U 0ePHCAsU Y NAPIAMEHMCOKUX 0epicasax € noxionoio 6io eradu
MOHAPXA NPU MOHAPXTUNTTL POPMI NPABIIHISL.

Omonce, He38aNCaAIOUU HA WUCTEHHT QOCTIOMEHHS, 3ATUUAEMDCS OA2AMO NUMAHD U000 ICMOPUYHUX NEPEOYMO8 BUHUKHEHHS
incmumymy npesudenma, 1020 0cobauUs0i poai ma micys ceped incmumyyii nyoaiunoi eraou.

Memoto cmammi ¢ 00rpynmyeanis neobxionocmi 00CHiONCeHHs. ICMOPUUHUX NePeOYMO8 GUHUKHENHS THCMUmymy
npesudenma.

Bucnosox. Pemenvie susnauenis icmopudnoi cymi GUHUKHEHHS. THCMUmymy npe3udenma nadacmy MONCIUGICIb OKPECIUMU
11020 Micue y cyuacniil iepapxii opeanie nyoaiunol eiaou. A ye, Hadacmy MONCIUBICID CMEOPIOBAMI PEAbHI MEXAHIZMIL
63a€MO0IT MidIC PI3HUMU 2IIKAMU 6]1A0U MA NOCUTIOBAIU THCIUMYM NPe3UdeHcmea.

Kntouosi cnosa: ziasa depocasu; incmumym npesudencmea Yxpainu, depicasne ynpasninms; posnooil 1aou; 0epicasia
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W Considgring the ipstitutign of
npoGremu the presidency, especially in the
context of decentralization, there are

questions about the scope of powers,
interaction between authorities and mechanisms for their
implementation. State power must be built on the basis of
the implementation of the principle envisaged by Article 6
of the Constitution of Ukraine, which regulates that state
power in Ukraine is exercised on the basis of its division
into legislative, executive and judicial. The legislative,
executive and judicial authorities exercise their powers
within the limits established by this Constitution and in
accordance with the laws of Ukraine [9].

Vera Goponenko notes: «The success of the
functioning of the chosen form of government depends
on many factors, in particular the history of statehood
formation, taking into account traditions, mentality, etc.
Adequacy of the form of government for social needs
determines the speed of resolving urgent political
problems, the effectiveness of implemented reforms and,
in general, the level of democratization of political life» [5].

It is a thorough study of the history of the origin
(formation) of the Presidency institute that will enable us
to predict its further development.

V. Baraev, G. Krivchik, M. Karmazin,
N. Kononenko studied the history of

Ananis

ngg;?:‘»':;b the establishment of the head of state
i ny6nikayin / N Ukraine [2; 7; 8]. Public-political

preconditions for the establishment of the

Presidency institute in the early 1990’s
were disclosed in his article by I. Protsyk [11]. . D. Khutinaiev,
analyzing the concept of «social institute», notes that the
institute of presidency is the subject of analysis of various
branches of science, which use different methods, because
of which questions of the content of this concept remain
controversial [13]. Other authors, in particular M. Choban
[14], consider the essence of the Presidency institute as
a system of norms aimed at regulating the presidential
election process, its powers and functional responsibilities,
and all other aspects of the exercise of its authority.

While considering the Presidency institute in the context
of the concept of the head of state, it should be noted
that the institution of the head of state was investigated in
the writings of a significant number of legal field experts.
Among them there are distinguished Ukrainian scientists
V. Averianov, F. Burchak, M. Koziubra, A. Kolodii, V.
Melnychenko, N. Nyzhnyk, N. Plakhotniuk, V. Pogorilka,
Y. Todich, O. Frytskyi, B. Shapovala, Y. Shemshuchenko,
V. Yavorskyi and others. As these scientists noted in
their writings, the essence of the head of state in the
parliamentary states is derived from the power of the
monarch in the monarchical form of government.

Consequently, despite numerous studies, many

questions remain about the historical preconditions for the
establishment of the Presidency institute, its special role
and place among the institutions of public authority.

Meta '

The purpose of the article is to
justify the need to study the historical
preconditions of the Presidency
institute.

The analysis of the reasons for the
emergence of such a state authority as
the «President» gives the possibility to
distinguish in science at the same time

Buknapg
OCHOBHOTO
martepiany

AKTyanbHi Nnpo6iemMu gep>XaBHOro ynpasJliHHS

such concepts as: «Institute of President», «Presidency
Institute» and «Head of State». First of all, it should be
noted that the «Academic Explanatory Dictionary of the
Ukrainian Language» [1] gives the following definition of
the institute:

1. Name of some higher educational establishments
and scientific institutions.

2. In pre-revolutionary Russia, a closed type female
secondary school for children of noblemen.

3. Asetoflegal norms in any field of public relations
— a set of formal organizations that meet the social need.

The concept of the president in the «Academic
Explanatory Dictionary of the Ukrainian Language» is
defined as:

1. Elected chairperson, head of the institution,
organization, corporation etc.

2. In a number of countries — head of state elected for
a certain period.

Thus, the institute (from the Latin institutum — the
direction, institution) in the system of the general law is
a set of rules of law that regulate homogeneous relations
and are separated from other subjects and objects. When
considering the institute as a public institution, it can be
seen as an integral organization, the structure of which
consists of the relevant departments (divisions) and which
may include other institutions that provide its activities.

Thus, «the head of state» is the highest state official,
whose powers depend on the form of government, but in
any case, he occupies the highest place in the system of
state authorities, exercises a supreme representation in
internal and external politics, is a symbol of statehood and
national unity.

In view of the above, there is a difference between
the Presidency institute and the head of state, and this
difference is very important, since the Presidency institute
is broader than the one of the head of state. Historical
prerequisites for the emergence of these institutions are
different.

Considering the state with the monarchical form
of government, we see that, on the basis of historical
processes. The monarch, who is irresponsible for his
own actions towards his own society, becomes the head
of state by redistributing power among the branches of
power and having responsibility. A striking example is
the emergence of the so-called dualistic monarchy or
parliamentary / constitutional one. A. A. Mishin in one
of his works argued that the head of state is a purely
bourgeois institution, owing its appearance, at the same
time, to the world of absolute monarchy [10].

The emergence of the Presidency institute is an
attempt by society to combine in one public body of state
power such features as significant amount of authority
and responsibility to the community. Responsibility to
the community can be achieved through the selectivity
of the president’s position. In addition, in its essence, the
Presidency institution can be represented either by an
individual body or by collegiate one, while the head of
state is always an individual body, which has primarily a
general political function.

Conclusions based on the above are:

1. The Presidency institute is an organically linked
system, whose activities are based on the relevant
normative legal acts (primarily the Constitution, the
constitutional laws governing the activities of the President
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of Ukraine and ensure the fulfillment by the President of
the duty entrusted to him and provide the opportunity to
exercise certain rights). It is organizationally integrated
structure consisting of relevant departments (divisions),
which may include other institutions that provide the
president’s activities.

2. The head of state is a derivative in its historical
origins from the monarch, while the president — from the
head of state.

3. The powers of the head of state and the president
are not identical.

4. The emergence of the president’s institution is
an attempt to implement the principle of separation of
powers and unite in the hands of a single person the
considerable volumes of public authority in order to ensure
democratization in society in the states with a republican
form of government.

5 The question of the President’s responsibility as
head of state before the community remains unresolved.

Let's consider the historical peculiarities of the
formation / occurrence which are inherent in the modern
Presidency institute of Ukraine.

The formation of the Presidency institute in modern
Ukraine is a long and complicated process that is realized
and is associated with socio-political phenomena having
taken place at the end of the 20th century.

Let's consider the emergence of the president’s
institute through the prism of several issues, namely:

What state power institution was trying to be built by
introducing the Presidency institute — monarch or head of
state?

What powers will this institution have first?

In the past times the lands of modern Ukraine were
territorially included in different states. As a result,
the state power prevailing in these lands, was usually
borrowed. Consequently it had some differences, both in
the emergence of power and in the power scope. In the
period of the formation of the Ukrainian state on the ethnic
Ukrainian lands, colonial authorities were created. These
controls were derived from the power of the monarch. It
was studied in the scientific works by such scholars as O.
Subtelnyi, L. Voytovych, Y. Vermenych, M. Hrushevskyi
[3,4,6,12].

The general state structure of the past of Ukraine
was based on the separation of powers. The highest
legislative, judicial, military and administrative power in
the state belonged to the Grand Duke, who came to power
on the basis of a strong army or later — was a protégé of
the metropolis. All power was concentrated in the hands
of one person, and in essence it was the power of the
monarch. However, despite such a division of powers, it
should be noted that the volumes of power at the times of
Kyivan Rus princes and in the 15th - 19th centuries were
different. The boyars’ duma (council) including the closest
aristocratic entourage of the prince and the local nobility
was an advisory body of the executive power under the
prince. The people’s meeting — Viche, convened in rural
communities — the vervs and in the cities remained the
local self-government body from previous times.

The struggle for independence, which was conducted
for a long time, in the first place required / foresaw the
creation of strong state power. Such attempts are testified
by the times of development of our state, which took
place during the Hetmanate. Such Ukrainian historians
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as V. Smoli, O. Boyko, G. Temko, who investigated
the period of the Hetmanate believe, that taking into
account scale, character, forms and purpose of struggle,
the changes taking place in political, sociopolitical and
spiritual life of the Ukrainian people, these events can be
named «Ukrainian national revolution». Considering the
Hetmanate as a period of the formation of the Ukrainian
state, we will focus on the authorities.

Thus, legislative, executive and judicial powers
were concentrated in the hands of the Hetman. He was
an official representative of Ukraine, signed important
normative acts (articles, universals, letters, orders, etc.).
In fact, the hetman’s power had the features of a modern
president. However, the substantial difference was that
the Hetman was initially appointed. Only in the future,
trying to strengthen their own power hetmans came to the
need to propose the hetman post to be an elective one.
By concentrating all power in their hands, the hetmans
were able to put and solve the question of Ukraine’s
independence.

According to historical events, the interim alliances
with the powerful states and the internal struggle for
power gradually led to the decline of the Hetmanate and
the restoration of the protectorate.

The following historical events occur in the early 20th
century. This period covers the time from 1900 to 1920. At
that time an attempt was made to create a state authority in
the form of a parliament in Ukraine. During that period, the
struggle for power lies within a separate group of political
activists and civil activists who claim to be power. As a
result of the inconsistency between the pro-government
forces, there was a need for a strong leader who would
be able to unite and direct joint efforts in order to create
a strong state. Some historians call Mikhail Hrushevskyi -
the first President of Ukraine. But the legislative acts of that
time testify that, in accordance with the Constitution of the
Ukrainian People’s Republic, adopted on April 29, 1918,
Ukraine is a sovereign parliamentary state. Her supreme
body was the National Assembly, and Mikhail Hrushevskyi
was an elected Chairman. However, in my opinion, to
identify the Chairman of the National Assembly with the
president in the modern sense of the word is wrong. These
posts assumed different volume of powers. In addition, it
is important that the Chairman of the National Assembly
was elected at the congress from among the deputies. So,
the power of the chairman primarily concerns the work of
the National Assembly. It is limited by procedural rules,
and the chairman is not a representative of the society
because there were no popular elections.

The next attempt of the Presidency institute creation
can be linked to the emergence of the Directory. The long
struggle for power within the Directory enabled S. Petliura
to gain sole power at the end of 1919. According to a joint
resolution of the Directory and CPM (Council of People’s
Ministers) (15 November 1919), «the supreme control of
all public affairs of the Republic is given to the Directorate
head, Mr. S. Petliura, who on behalf of the Directorate
approves all laws and regulations adopted by the Council
of People’s Ministers». Next Directory Law «On Temporary
supreme administration and legal order in the UPR» and
«State People’s Council of UPR» secured Petliura’s power,
authorizing the Directorate Head to adopt laws approved
by the State People’s Council, appointment and dismissal
taken by CPM and approved by the State People’s Council,
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the terms of relations with other states, to issue, on a
CPM proposal acts of amnesty and pardon, to represent
the UPR to other states, to appoint the Chairman and to
approve CPM members. In essence, these powers were
inherent in the powers of the president in countries with a
presidential form of government.

Consequently, during the historical development of
the state power of our country from time to time there
were attempts to focus a significant amount of power in
one hands, and to create a presidential institution. An
important sign of the establishment of such an institution is
the transfer of power to a single body. As noted above, the
sole authority in the person of the head arose either on the
basis of the administrative act of the protectorate, or the
self-capture and the self-appointment took place. Thus,
we can come to a conclusion, that there were attempts to

The Verkhovna Rada of the Ukrainian SSR took as
the basis the relevant decree by the Supreme Council
of the USSR and subject to the changes made to the
Constitution of the USSR, by adopting the laws of the
Ukrainian SSR «On the establishment of the post of the
President of the Ukrainian SSR and the introduction of
amendments and additions to the Constitution (Basic Law)
of the Ukrainian SSR», «On the election of the President
of Ukraine» redistributed its own powers, established the
post of the President, as well as by making changes to the
Constitution and in the part of political parties, and in terms
of electoral law. In essence, in this way an attempt was
made to put into practice the principle of the separation of
powers between different branches of government.

The results can be seen by analyzing the state of
administration system before the changes and after them.

Institutions of power before changes

after the changes

Verkhovna Rada of the Ukrainian SSR \Adopts laws under the country developmentAdopts laws under the country’s
program approved by the congress of thedevelopment program.
Communist Party of the Ukrainian SSR

SSR, is accountable

Council of Ministers of the Ukrainian SSR [[s the highest executive and regulatoryls the supreme executive and|
authority of the Ukrainian SSR. The Counciladministrative body of state power ofi
of Ministers of the Ukranian SSR is formedthe Ukrainian SSR. Its composition|
by the Verkhovna Rada of the Ukrainianiis approved by the President. It is

and controlled by theaccountable and controlled by the

the Verkhovna Rada. President
President Non-existent Is a high official of the Ukrainian state
and

the head of the executive branch

establish a republican form of government led by the head
of state who relied in his power on the elected bodies.

Considering the historical development of state
authorities of modern Ukraine, it is necessary to take
into account the events that took place at the end of the
20th century and lay the foundations for building such a
democratic authority as the presidency institution.

One of the main reasons for the establishment of the
Presidency institute was the radical change in the views
on the formation of government bodies and their powers
in the Soviet era.

Under the Soviet Union, the socialist political and
legal doctrine dominated, in which the principle of
separation of powers was rejected as bourgeois and
unacceptable. The power of the Soviets, being the power
of representative bodies was proclaimed as the only
state power. In accordance with the Constitution of the
Ukrainian SSR in the wording of 1978, Verkhovna Rada
of the Ukrainian SSR was the supreme body of state
power of the Ukrainian SSR. The Council of Ministers of
the Ukrainian SSR, which was formed by the Verkhovna
Rada of the Ukrainian SSR was the highest executive
and administrative body of state power of the Ukrainian
SSR.

Taking into account the world tendencies and basing
on the political and legal theory of separation of powers,
which is associated with the philosopher Charles-Louis
de Montesquieu, according to which state power should
be divided between independent branches: legislative,
executive and judicial, a new model of state power was
considered and proposed. Within the framework of this
theory the relevant changes were made in the valid
legislation of that time.

AKTyanbHi Nnpo6iemMu gep>XaBHOro ynpasJliHHS

We can say that it was planned to establish a
presidential form of government. In this case, the
president was given a significant role in the administration
and regulation of relations in society.

Let's consider the emergence of the President’s
institute from the historical point of view:

The Presidential Institute plays an important role in
the state-building of modern Ukraine. During the historical
development of our state there were numerous attempts
to concentrate power in one hands — in the hands of the
President, as the head of state. Non-military attempts were
made to make this institute an elected institution, which
took place in modern Ukraine. The historical position of
our public, our mentality proves the need for a strong
leader who could unite political elite around himself and
would be capable of governing the state. It is impossible
to separate powers between the Head of state and the
President’s institution. Such separation leads to a violation
of the principle that state power in Ukraine is exercised
on the basis of its division into legislative, executive and
judicial (Article 6 of the Constitution of Ukraine).

The dispersion of powers between the authorities,
first of all between the President and the Verkhovna
Rada, testifies to the insolvency and unwillingness of the
public authorities to bring order in the country. The events
happening now in the country may indicate an attempt
to violate the principles laid down in the Constitution
of Ukraine. Such actions can lead to the avoidance of
liability, since the collegial body is not responsible to the
public for its actions.

Careful determination of historical

BuricHoBKM origin of President’s Institute will enable

to define its place in the hierarchy of
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modern public authorities. This will provide an opportunity
to create real mechanisms of interaction between different
branches of power and strengthen the Presidency
Institute.
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